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In The Supreme Court of 
of the State of Utah 
ERNEST W. COWLEY, aka, E. W. 
COWLEY, and C. FRANK COWLEY, 
aka, C. F. COWLEY, 
Plaintiffs and Appellants 
- vs-
J. L. WATTERSON, 
Defendant and Respondent 
APPELLANTS' 
BRIEF 
Case No. 7806 
STATEMENT OF FACTS 
In this case the plaintiffs filed an injunction suit 
against the defendant in the District Court of Cache 
County, on the 23rd day of July, 1953, to enjoin said 
defendant from interfering with the discharge of their 
irrigation water, and the drainage of their lands. The 
plaintiffs lands are situated in the south half of Section 30, 
Township 12 North, Range one East of the Salt Lake Base 
and Meridian. 
The general location of said property is approximately 
one mile west from the northwest boundary of Logan 
city, and devoted to the growth of grasses commonly 
known as wild hay, which is consumed by plaintiffs' cattle 
during the fall, winter and spring seasons. During the 
summer season their cattle are grazed in Logan Canyon. 
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A map of the premises was prepared by Erwin Moser, 
civil engineer; offered and received in evidence and was 
referred to for illustration purposes during the trial of this 
case. The plaintiff"s property is shown on the map and is 
described as follows: 
Beginning at a point 920.5 feet East from the North-
west corner of Section 30, Township 10 North, Range 
Range 1 East of the Salt Lake Meridian; thence South 
1625 feet; thence East 2730 feet; thence South 85 feet; 
thence Southeasterly along the East line of the rail-
road right of way 1425 feet; thence East 200 feet; 
thence North 985 feet; thence West 655 feet; thence 
North 330 feet; thence West 725 feet; thence North 
1320 feet; thence West 1025 feet; thence South 30 
feet; thence West 1700 feet, more or less, to the place 
of beginning. 
That on or about the year 1912, the Oregon Short 
Line Railroad company filed a condemnation suit against 
the plaintiffs herein to condemn a portion of the above 
described property for right of way purposes for the con-
struction of a line of railroad coursing in a Northwesterly 
direction across plaintiff's property from Logan to Cache 
Junction, commonly known and referred to as the .. Benson 
Cutoff." The court file in said action, Ex. No. 2, was 
offered and received in evidence. 
Prior to the construction of said railroad the plaintiffs' 
irrigated their property above described through a ditch 
having its source from what is known as the Tarbet or 
Blue Spring, located about one-half mile easterly from the 
east quarter comer of Section 30, Township 12 North, 
Range 1 East of the Salt Lake :Meridian, said ditch thence 
coursing westerly and entering plaintiffs property at or 
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near the southeast comer of Lot 8, in the south east portion 
of the south east quarter of Section 30, said Township 
and Range; and thence flowing westerly and northwesterly 
through the southern portion of plaintiffs' property, and 
by means of a ditch leading from said slough at or near 
point No. 14, as shown on the map, south of the railroad 
right of way and by means of a ditch the plaintiffs irri-
gated that portion of their lands of about 20 acres situated 
north of the railroad right of way, in the northwestern 
portion of their property. 
However, when the railroad was constructed during 
the year 1912, it crossed the ditch above referred to as 
shown by the map at point No. 2, being situated in the 
southeastern portion of plaintiffs' property; the waters 
therefrom entered the burrow pit on the north side of the 
railroad right of way at said point No.2, as shown on map, 
and continuously thereafter the said water flowed along 
the railroad right of way in the north burrow pit. ( Tr. 35). 
The plaintiffs after the year of 1912 used the water from 
the burrow pit to irrigate their land situated in the north 
west portion of their property, north of the railroad right 
of way, diverting said water from the burrow pit at point 
No. 6, and from that point the water spread over the land 
northeasterly, northerly and northwesterly. (Tr. 32). 
After the construction of the railroad the ditch or 
slough leading from the Tarbet or Blue Spring was cov-
ered up by the railroad grade, and said stream of water 
was diverted along the burrow pit on the north side of the 
railroad bed, and thereafter when the plaintiffs irrigated 
the west portion of their property on the north side of the 
railroad right of way, at what is designated as point 6 on 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
4 
the map, they placed a dam in the burrow pit and by 
means of ditches irrigated about 20 acres in that area. 
( Tr. 36). After using the water they removed the dam 
and the water was permitted to drain off their land and it 
coursed along the north burrow pit for a distance of about 
one mile to the County road, where the water entered a 
ditch on said road. ( Tr. 35). This also included the water 
coursing westerly along the north side of plaintiffs' pro-
perty as it joined the water in the burrow pit at the north 
west corner of said property. 
This condition existed for about three years, when 
land owners on the south side of the railroad right of way, 
and westerly from the plaintiffs' property who prior to the 
construction of the railroad had been using the water from 
the slough, complained to the railroad company officials, 
because the water which they used to irrigate their pro-
perty on the south side of the railroad grade prior to the 
construction of the railroad was diverted along the burrow 
pit on the north side thereof. (Tr. 35). And in order to 
restore the water to these farmers the railroad company 
installed a pipe, 30 inches in diameter, under the track at 
point No. 9, as shown on the map, which conveyed the 
water to the south side of the railroad right of way into 
the old channel which returned the water to the slough 
where it could be used by the complaining farmers. 
(Tr. 36). 
The defendant purchased his property in the year 
1940, and began operating the same in 1941. During the 
summer of 1942, he contacted the plaintiff, E. W. Cowley, 
and informed him that his crop of grain was burning and 
the plaintiff decided to let him have some water that year, 
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but conditionally, as plaintiff E. W. Cowley testified, we 
told him we didn't want him to use it any more there-
after. ( Tr. 38). The defendant placed some boards 
across the front of the pipe when he took the water with 
the plaintiffs permission in the summer of 1942, which 
was the first time that he used the water. ( Tr. 39). In 
some of the subsequent years after 1942, the defendant 
took the water without permission to use it, and the plain-
tiff E. W. Cowley took the boards out. (Tr. 39). The 
defendant didn't use the water in the year 1950. He used 
the water in the summer of 1951 and when plaintiff E. W . 
Cowley visited the property he saw the dam in front of the 
pipe and defendant was using the water, and in a con-
versation with the defendant upon that occasion, the de-
fendant informed plaintiff that he, "would use it when I 
want it, and as long as I want, and I don't give a damn 
whether it gets on your land or not." ( R. 40). The plain-
tiff, Cowley then took the dam away from the pipe and 
the water in the barrow pit flowed through the same. 
Prior to the time when this action was commenced 
and during the summers of 1952 and 1953, when defend-
ant used the water, he covered the entire pipe with a piece 
of tin on the north end thereof and placed a dam in the 
barrow pit and it had the effect of raising the water level 
over the pipe at the entrance thereof and it backed the 
water up along the burrow pit "about a half mile" and 
about the same distance along the ditch on the north side, 
and the water overflowed plaintiffs' property from both 
sides. (Tr. 43-47). And the defendant usually took the 
water shortly after plaintiffs finished using same, and thus 
prevented the water from draining off from plaintiffs' 
property. (Tr. 48-54). 
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The plaintiff E. W. Cowley arrived at the place where 
the pipe is located on the 21st day of June, 1953, about 
two days after he had finished irrigating his property and 
at that time the entire north end of the pipe was covered 
and no water was flowing through the same, and he had 
been there only a matter of minutes when he was ap-
proached by the defendant at the site of the pipe, in a 
some what hasty manner. Plaintiff E. W. Cowley testified 
that the defendant had a shovel and that he was alter-
nately walking and running towards plaintiff, and in 
order not to become involved in physical combat with the 
defendant, and the plaintiff recalling a previous threat 
made by the defendant, he mounted his horse and left 
the scene. ( Tr. 48, 49). 
The dam was placed over the end of the pipe on 
June 21, 1953 and remained there until about July 15, 
1953 when this action was filed to enjoin the defendant 
from further use of the water. (Tr. 50). (Tr. 51, 137). 
The witness Alvin Bishop, an irrigation and drainage 
engineer on the faculty at the Utah State Agricultural Col-
lege, was called as a witness by the plaintiffs and testified 
that he first inspected the Cowley property in the fall of 
1953, to determine the value of the particular railroad 
right of way and particularly the burrow pit as a drain 
for the plaintiffs property. 
Q. From your inspection that you made of the pro-
perty there, did you come to any conclusions, Mr. Bishop, 
with respect to the relationship between the drain there 
and the property? 
"Yes, I did. This particular property lies in a water-
logged area that we've been investigating at the college 
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for the past twenty-five years, and the drainage in that 
area is a particular problem, and for that reason this par-
ticular ditch serves an important function to the Cowley 
property in removing excess water from the winter accum-
ulation and snows, excess irrigation water that is necessary 
in the process of irrigation, and the removal of excess 
ground water and maintaining the ground water at a 
better level than would be possible without the ditch." 
(Tr. 106). 
Q. What effect does it have on the property there 
by providing this kind of drainage between the irrigation 
periods? 
"Well, drainage there is absolutely essential to pro-
duction, and the reason we have good production in that 
area is because if drainage is inadequate in the process of 
irrigation we can apply just enough water to bring the 
soil back to the desirable moisture content. The process 
of irrigation always supplies excess water, and for that 
reason there must be some means of conveying that excess 
water out of the roots onto the crop and away from the 
area to maintain production. If land becomes water-
logged, the environment for production is, to a consider-
able extent, removed." ( Tr. 107). 
Sylvan Petersen, a witness called by the plaintiffs, 
who is engaged in the business of buying and selling hay, 
testified that the hay harvested during the summer of 1953 
in the west portion of the plaintiffs' property was value-
less. (Tr. 134). 
David E. Dailey, was called as a witness for the plain-
tiffs and testified that he is a farmer and is acquainted 
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with the plaintiffs' property. (Tr. 136). He visited the 
plaintiffs' property in July 1953, when said property was 
flooded with water. The pipe under the raihoad was 
completely closed and the water in the burrow pit was 
raised over the top of the pipe. The north end of the 
pipe where water entered same, was submerged in the 
water. ( Tr. 137). He walked over the pain tiffs' property 
frmn the west end on the north side of the burrow pit, 
and in some places the water on the plaintiffs' land was 
so deep that he could not go there with knee boots. Sylvan 
Petersen had hip boots on and he'd go with a tape where 
the witness Dailey and the plaintiff, E. W. Cowley could-
n't go with knee boots. (Tr. 138). The burrow pit on 
the north side was full of water and they could cross it 
only at the bridge where the driveway is situated, at point 
No. 6 as shown on map. ( Tr. 139). 
Statement of Points Upon Which Appellants Intend 
to Rely for Reversal of Judgment and Decree. 
1. The court erred in making its finding of fact 
numbers seven and eight, that prior and subsequent to 
the construction of the raihoad, defendant's predecessor 
diverted waters from the natural channel of the Swift 
Slough or Spring at a point south of the raihoad right-of-
way, and thence northerly along the east boundary of the 
I. P. Stewart property, to the east line of the defendant's 
property and irrigated about 100 acres with the use of 
said ditch. 
2. The court erred in making that portion of its find-
ings of fact number eight, that for many years prior to 
1953, the defendant used for the purpose of diverting the 
water at the north end of said galvanized pipe a dam of 
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tin that covered the end of said pipe, but permitted water 
to flow through the pipe for a distance of approximately 
6 inches from the top thereof. 
3. The court erred in making that portion of its 
finding of fact number ten, and its conclusion and judg-
ment, that the use of the barrow pit by the defendant and 
his predecessors in interest at all times was adverse and 
under claim of right and was not interrupted or disputed 
and that defendant acquired a right in and to an easement 
by prescription for the conveyance of his irrigation water 
over and through the said burrow pit. 
4. The court erred in making its finding of fact num-
ber nine, that although the defendant place a dam con-
sisting of a large pie~e of tin covering the entire end of 
said galvanized pipe, so that no water could flow through 
M the same, for a period of about seven days, and flooded a 
portion of plaintiff's premises, damaging their crops, but 
not the land in the sum of $50.00. 
Gti 
ARGUMENT 
Point 1. The court erred in making its finding of 
fact numbers seven and eight, that prior and subsequent 
to the construction of the railroad, defendants predecessor 
diverted waters from the natural channel of the Swift 
slough or spring at a point south of the railroad right-of-
way, and thence northerly along the east boundary of the 
I. P. Stewart property. 
It is respectfully submitted that there is no evidence 
in the record to support the court's finding that defend-
ant's predecessor irrigated the property situated east of 
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the home on the defendant's property at or prior to the 
year 1912. The defendant submitted no proof to sup-
port this finding. 
The trial court found that prior to the construction 
of the railroad across plaintiffs' premises that defendant's 
predecessors diverted the water from the natural channel 
of the Swift Slough at a point south of the present railroad 
right-of-way and over and into a ditch running thence 
along the east line of the I. P. Stewart property, to the east 
line of the defendant's property and irrigated approxi-
mately 100 acres with the use of the said ditch, and that 
ever since the construction of the railroad the defendant 
has diverted the waters from the burrow pit, by placing 
an obstruction over a portion of the north end of the gal-
vanized pipe, thereby forcing the water flowing in the 
burrow pit northward along the easterly side of defend-
ant's property, and that for more than fifty years defend-
ant and his predecessors in interest have used 4 c.f.s. of 
water for a period of 10 days per month during the irriga-
tion season to irrigate 100 acres of this land. See findings 
No.7 and 8 (R. 34, 35). 
If the defendant's predecessor irrigated the land 
situated east of the home prior to or at the time the rail-
road was constructed in 1912, by diverting water from the 
natural channel of the slough at the place aforesaid, then 
it may be assumed that he would have required the rail-
road company to install a pipe through or under the ra.il-
road bed to permit the water to flow northerly over to the 
defendant's property east of the house. And if said pre-
decessor had in fact had such a water right, a pipe would 
likely have been installed under the road bed when the 
railroad was constructed on or about the year 1912. 
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And it may further be assumed that if the defendant's 
predecessor had such a water right, the pipe would have 
been installed by the railroad Company at that time, and 
that it would be there at the present time. But no such 
pipe was ever installed under or through the railroad 
grade at the east end of Dr. I. P. Stewart's property, and 
there is no evidence in the record to prove such a claim. 
And moreover, if such a water right existed as found 
by the court, why did not Joseph Hebaus who purchased 
the property in the year 1916, claim such a water right in 
the action brought by the Utah Power & Light Company, 
subesquently thereto, requiring all persons owning water 
rights in the Swift Spring or Slough to make claim thereto. 
It will be observed from the final decree entered in the 
Utah Power & Light Company case on February 21, 1922, 
which was offered and received in evidence in this case, 
that Joseph Hebaus was made a party defendant in that 
action, but he made no claim to a water right on the 
Swift Slough or Spring at the point designated in para-
graphs seven and eight of the findings of fact. The 
Kimball decree was offered and received in evidence and 
identified as Exhibit 7806, page 27, of said decree, where 
it specifically provides that the only water right claimed 
by Joseph Hebaus, defendant's predecessor, is taken from 
th~ slough about 80 rods west of the east line of Dr. 
Stewart's property, and at a location south of the old resi-
dence, to irrigate 175 acres on the west side thereof. 
Point 2. The court erred in making that portion of 
of its finding of fact number eight, that for many years 
prior to 1953, the defendant used for the purpose of di-
ve1ting the water at the north end of said galvanized 
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pipe a dam of tin that covered the end of said pipe, but 
permitted water to flow through the pipe for a distance 
of approximately 6 inches from the top thereof. 
This finding is contrary to the evidence, since during 
the year 1953, when the defendant was using the water 
he had the opening of the pipe entirely covered. ( Tr. 50, 
51, 137). The change in the dam did not exist until after 
the defendant had enlarged and deepened the ditch lead-
ing from the pipe along the burrow pit and also the ditch 
along the east end of the Stewart property, in the month 
of May 1954. This action on the part of the defendant was 
in contravention of the court's order made at the con-
clusion of the trial, during the month of February, 1954, 
at which time the court made an order that court and 
counsel and the parties would meet at the scene of the 
pipe on the 15th day of June, 1954; at which time the court 
no doubt desired to ascertain how much of the plaintiffs 
property would be inundated by water when the pipe was 
completely covered with a dam as it was during the sum-
mer of 1953, when the water backed up along the burrow 
pit on the south side of the plaintiffs' property and along 
the ditch on the north side thereof, and flooded the same. 
Notwithstanding the court's aforesaid order, the defendant 
on or about June 1, 1954, and without the permission of 
the court, deepened and widened the ditch leading west-
erly along the burrow pit to the comer of the Stewart 
property, and did the same to the ditch along the east side 
of the Stewart property. 
This action on the part of the defendant substantially 
changed the physical condition of the ditch as it existed 
in the s1nnmer of 1953, and prior thereto. It is very evi-
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
13 
dent that the defendant was fearful that the test to be 
made as outlined by the previous order of the court would 
definitely prove that when the pipe was covered as it was 
in 1953, and prior thereto, that the water would back up 
along the burrow pit and the ditch and flood over the 
plaintiffs' property from both sides. 
Point 3. The court erred in making that portion of 
its finding of fact number ten, and its conclusion and 
judgment, that the use of the burrow pit by the defendant 
and his predecessors in interest at all times was adverse 
and under claim of right and was not interrupted or dis-
puted and that defendant acquired a right in and to an 
easement by prescription for the conveyance of his irriga-
tion water over and through the said burrow pit. 
The trial court found that prior to the construction of 
the railroad across plaintiffs' premises, that defendant's 
predecessors diverted the water from the natural channel 
of the Swift Slough at a point south of the present rail-
road right-of-way, and west of the east boundary of the 
Stewart property and over and into a ditch running thence 
north along the east line of the I. P. Stewart property, to 
the east line of the defendant's property and irrigated 
approximately 100 acres with the use of the said ditch and 
that ever since the construction of the railroad, the defend-
ant has diverted the waters from the burrow pit by placing 
an obstruction over a portion of the north end of the gal-
vanized pipe thereby forcing the water flowing in the bur-
row pit northward along to the easterly side of defendant's 
property, and that for more than fifty years, defendant 
and his predecessors in interest have used 4 c.f.s. of water 
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for a period of 10 days per month, during the irrigation 
season to irrigate 100 acres of this land. See Findings 
No.7 and 8. (R. 34, 35). 
And by its Conclusions of Law and Judgment the 
court decreed that the defendant is the owner of the ease-
ment over and along the old railroad right-of-way, to-
gether with a right to block the pipeline or culvert extend-
ing under the railroad right-of-way to within six inches 
of its top, thereby backing up the natural flow of said 
waters to raise the level sufficiently high to force the 
waters northward along the east portion of defendant's 
property to irrigate approximately 100 acres of defendant's 
said lands. ( R. 37). 
The court further decreed that the defendant had the 
right to convey therein 4 c.f.s. of water for 10 days out of 
each month from May 1st to October 1st of each and every 
year. ( R. 39). In other words the court by its findings 
and decree found and decreed to the defendant an 
easement by prescription, which easement consisted of the 
right to impound the water flowing along the burrow pit, 
thereby causing said water to back up onto plaintiffs' 
lands, instead of permitting said water to drain off through 
the burrow pit and the pipe as soon as plaintiffs had com-
pleted the irrigation of their lands. 
It is the position of the plaintiffs and appellants that 
there is no evidence in this record to support said findings, 
conclusions, or said judgment and decree. The undis-
puted evidence is that before the railroad was constructed 
in 1912, the waters from the Swift Spring situated to the 
east of the plaintiffs' property and flowing westerly 
through a natural channel or slough in a general north-
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westerly direction south of the railroad; that after it passed 
a point westerly and below plaintiffs' lands the water were 
diverted out of the natural channel and used by a group 
of landowners both to the north and south of the slough; 
that the only water used by defendant's predecessor was 
conveyed from this diverting point in a general northerly 
direction and reached his premises at or near the old resi-
dence which was located approximately in the middle of 
his farm, so that the westerly part of the farm was irriga-
ted, but the easterly part above the old house consisting 
of about 100 acres was dry farm lands and the same was 
not irrigated and was de~'Oted to the raising of dry farm 
wheat. This group of water users were awarded this right 
under the provisions of the so called Kimball Decree 
entered in the District Court of Cache County on Feb-
ruary 21, 1922. See Numbers 193 to 214, inclusive, page 
27 of said decree, which was admitted in evidence in this 
case. This decree awarded to defendant's predecessor 
Joseph Hebaus, the right to irrigate 175 acres of land from 
this source of supply. Mr. Hebaus owned more than 175 
acres of farm land irrigated from this ditch so that the 
evidence is conclusive, that the waters used by Mr. 
Hebaus were used to irrigate the western portion of his 
farm, and that the lands now sought to be irrigated by 
defendant situated easterly from the house were never 
irrigated to any extent, whatsoeyer, except by a permissive 
use, when the property was purchased by the defendant 
in the year 1940. 
Point 4. The court erred in making its finding of 
fact number nine, that although the defendant placed a 
dam consisting of a large piece of tin covering the entire 
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end of the said galvanized pipe, so that no water could 
flow through the same, for a period of about seven days, 
and flooded a portion of plaintiffs premises, damaging 
their crops, but not the land in the sum of $50.00. 
It is respectfully submitted that the court erred in 
finding and concluding that the land was not damaged as 
a result of being flooded by water in the summer of 1953, 
as a result of defendant covering the entrance to the pipe 
with a dam. 
The plaintiff, E. W. Cowley, testified that defendant 
kept the dam in front of the pipe for 21 days, and as a 
result of the water remaining on the property continuously 
for that period of time, the crop wasn't very good. (Tr. 54). 
He further testified that since the defendant has been, 
''backing the water up on us, its been gradually killing out 
the good hay," (Tr. 55). Plaintiff also testified that his 
livestock wouldn't eat the hay from the flooded area.-
"it was laying on the ground, and- they just don't eat it." 
(Tr. 56). 
The witness, David E. Dailey, was called by the plain-
tiffs, and testified that he operated a farm a short distance 
northeasterly from the plaintiffs property. (Tr. 135). 
That he visited plaintiffs' property in the summer of 1953, 
when it was flooded with water. The north end of "the 
pipe was closed up so that the water couldn't go through," 
and the water was, "slightly above the pipe" ( Tr. 136). 
The water was so deep in the burrow pit that the witness 
testified, "we couldn't cross the burrow pit, only where 
the crossing was." The driveway or crossing referred to 
by the witness is located on the map between points Nos. 
6 and 7, south easterly along the railroad, and about 700 
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feet from the pipe. (Tr. 139). It will thus be seen that 
the plaintiffs suffered a substantial loss in the quantity 
and quality of the crop produced on the land in question 
during the summer of 1953. 
IN CONCLUSION 
The Oregon Short Line Railroad Company brought an 
action against plaintiffs to condemn a right of way across 
plaintiff's property and on the 4th day of January, 1913, 
judgment was entered in favor of the Railroad Company, 
which said judgment contained the following provision: 
"It is further ordered, adjudged and decreed that the 
defendants (Ernest W. Cowley and C. Frank Cowley) 
and their and each of their administrators, executors, 
heirs, successors and assigns of all of Blocks 8 and 9 
and Lot 3 in Block 10, all in Plat "C," Logan Rayland 
Survey shall have the perpetual privilege and ease-
ment to use the burrow pit as now constructed on 
the North side of plaintiff's railroad tracks for the 
drainage of the land described and to that end may 
connect drains from said land with said burrow pit." 
Under the terms of this decree which was offered and 
received in evidence in this case, these plaintiffs were 
given an easement by grant to use the burrow pit on the 
North side of the railroad grade to drain their lands, and, 
as the evidence shows, said burrow pit when not obstruc-
ted by defendant did provide a means whereby plaintiffs 
could drain the waters off of their lands after irrigating 
the same. 
The evidence is undisputed that in order to produce 
crops on this kind of land it is essential that the water be 
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drained off after flooding and not permit the same to stand 
on the land. (See testimony of expert Bishop which is not 
contradicted. ) ( Tr. 106-108) . 
The court, by its findings and decree, has adjudged 
that the defendant has acquired an easement by prescrip-
tion vvhich entitled him to place obstructions in front of 
the pipe extending under the railroad right of way to with-
in six inches of its top, thereby raising the water in the 
burrow pit and by means of damming the burrow pit, 
thereby forcing this water to flow northward to the east 
side of defendant's premises, in order to irrigate one hun-
dred acres of land situate east of the old residence, which 
plaintiffs contend was and is dry farm land, and was not 
irrigated, except sporadically, and then only by plaintiffs 
express permission, prior to the time defendant purchased 
his property in 1940. N evertheles_s, the court by its decree 
grants to the defendant the right to maintain said dam 
over the entrance to said pipe to within six inches from 
the top thereof for a period of ten days of each month, 
between May 1st and October 15th of each year, and to 
force a stream of 4 c.f.s. of water through said ditch to 
irrigate defendant's property. 
Plaintiffs and appellants respectfully submit that such 
an easement interferes with plaintiffs, granted easement, 
whereby plaintiffs are granted the right to drain their 
lands, after each irrigation period cannot be doubted, and 
plaintiffs further contend that when this obstruction is 
placed in front of the pipe under the tfailroad grade, that 
it not only prevents the water from draining, but it also 
causes said water to become impounded and spread 
around and over plaintiffs' land. 
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We have searched this record but we are unable to 
find any evidence whatsoever to support the findings and 
decree that for more than twenty years prior to the filing 
of this complaint in 1953, that defendant and his prede-
cessors in interest placed dams across the underground 
pipe for a period of ten days each month during the entire 
irrigation season of each and every year and thereby 
forced four c.f.s. of water through this ditch and irrigated 
the one hundred acres of land situate above the old resi-
dence. We contend that the trial court arbitrarily and 
without any evidence decreed that defendant had this 
easement by prescription but that the same can find no 
support, either in the evidence or under the repeated 
decisions of this court. 
The question, therefore, presented to this court by 
this appeal is whether or not there is any evidence in this 
record which can support the findings and judgment, 
which grants to defendant an easement by prescription to 
interfere with and nullify plaintiffs' granted easement of 
drainage. The law as announced by this court in the 
cases hereinafter cited is so well established that we deem 
it unnecessary to do more than cite the cases. In order to 
acquire an easement by prescription it is incumbent upon 
the owner of the dominant estate to prove that he and his 
predecessors in interest have used the alleged easement 
for a period of twenty years openly, continuously, uninter-
ruptedly, hostile to the owner and under a claim of right. 
Griffith vs. Archibald, 2 Utah (2d) 293, 272, P. 2d. 568. 
Zollinger vs. Frank, 110 Utah 514, 175 P. 2d. 714. 
The appellants respectfully submit to this honorable 
Court that the findings, conclusions and judgment of the 
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trial court be reversed, remanding the case and directing 
that the trial court enter findings, conclusions and judg-
ment permanently enjoining the defendant from placing 
a dam in said pipe and for such other or further order 
that will restrain the defendant from flooding plaintiffs' 
premises, and for such other and further relief as this court 
may deem that plaintiffs and appellants are entitled to in 
the premises, including costs on this appeal. 
Respectfully submitted, 
L. E. NELSON, 
YOUNG, THATCHER & GLASMANN 
Attorneys for Appellants. 
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